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OntheChino-JaPaneseFisheriesAgreement

ANewPrincipleofthelnternational

RegulationofHighSeasFisheries

ｂｙＳｅｉｊｉＫｏＮＤＡ

日 中 漁 業 協 定 について

公海漁業の国際規制

に関 す る 新原則

今田清二

Introduction

ＯｎＡｐｒｉｌｌ５，1955,anAgreementwithrespecttoFisherｉｅｓｉｎｔｈｅＥａｓｔＣｈｉｎａ

ＳｅａａｎｄＹｅｌｌｏｗＳeawassignedbetweentheChino-JapaneseFisheriesCouncil,ｏｎ

ｔｈｅｐａｒｔｏｆＪａｐａｎ，andtheChinaFisheriesAssociation，onthepartofcontinental

China・Ｏｎｅｙｅａｒｗａｓｔｈｅｔｅｒｍｏｆｖａｌｉｄｉｔｙｏｆｔhisagreementwhichcamｅｉｎｔｏｆｏｒｃｅ

ｏｎＪｕｎｅｌ３,1955．PriortoitsJuneexpiration,ａｐｒｏｔｏｃｏｌｗａｓｓｉｇｎｅｄｏｎＭａｙ８,1956,

betweentheabovetwonon-officialfisheriesorganizationsofChinaandJapan，ｒｅ‐

spectively,extendingthetermofvalidityforanotheryear,ｏｒｕｎｔｉｌＪｕｎｅｌ２，1957．

Accordingtothepreiamble，thepurposeofthisfisheriesagreementis‘‘ｔｏpro‐

motefriendshipandcooperationbetweenthefisheriescommunitiesofChinaand

Japan,utilizingthefishinggroundsoftheEastChinaandYellowSeasreasonablly，

protectingthefisheriesresources，andavoidingdisputesamongfishingvesselsof

eitherpartywhiletheyareoperating.，，

ＴｈｅａｇｒｅｅｍｅｎｔｉｓｔｏｂｅａｐｐｌｉｅｄｔｏｔｈｅEastChinaSeaandtheYellowSea，

ｅｘｃｅｐｔｔｈｅｂｅｌｔｏｆｗａｔｅｒｓｃｌｏｓｅｄｔｏｔrawlfisheriessetoutalongthecoastofthe

continent，andthestrategicblockadewaterswｅｓｔｏｆａｓｔｒａｉｇｈｔｌｉｎｅｄｒａｗｎｏｆｆｔｈｅ

ｍｏｕｔｈｏｆｔｈｅＲｉｖｅｒＹａｌｕｔｏａｐｏｉｎｔｏｆｆｔhｅShan-tungPromontory，aswellasthe

strategicoperationwaterssouthof29，Ｎ､，allsetupunilaterallybytheChineｓｅ

ｇｏｖｅｒｎｍｅｎｔ・

ＴｈｅａｇｒｅｅｍｅｎｔｃｏｎｓｉｓｔｓｏｆｔｈｅｍａｉｎｔｅｘｔａｎｄＡｎｎｅｘｅｓＮｏ、１ｔｏＮｏ．４which

formintegralpartsofthemaiｎｔｅｘｔ・Theretoareattachedthelettersanｄｍｅｍｏ‐

randa，ｅｘｃｈａｎｇｅｄｂｅｔweentherepresentativegroupsoftheabovefisheriesorgani‐

zationsofChinaandJapan・Aboveall，AnnexNo、１setsdowntheallocationof

thenumberoffishingvesselsofbothpartiestothesixfishingareasestablishｅｄ

ｉｎｔｈｅｈｉｇｈｓｅａｓｏｕｔｓｉｄｅｔｈｅａｂｏｖｅclosedwaterstotrawlfisheries；and，Annex
No、２ｓｅｔｓｄｏｗｎｔｈｅｒｕｌｅｓｆｏｒｋｅｅｐｉｎｇｏｒｄｅroffishingoperation，ｔｏｂｅｏｂｓｅｒｖｅｄ

ｗｈｉｔｈｉｎｔｈｅｗｈｏｌｅａｒｅaswheretheagreementisapplied・

ItisthepointoftheChino-Japanesefisheriesagreementtohaveprovidedthe

rulesforkeepingorderoffishingoperation；ａｎｄparticularly，theruleofdividing

thehiｇｈｓｅａｓ，allocatingthenumberoffishingvesselsaccordingtotheirnation‐
ality・Ｓｕｃｈａｎｉｄｅａｏｆｄｉｖｉｄｉｎｇｔｈｅｈｉｇｈｓｅａsmayobtaingrowingsupportamong
thenationalsofunder-developedcoastalStates・ThecorrelationsincetheWarof

theｐｒｉｎｃｉｐｌｅｓｏｆｔｈｅｆｒｅｅｄｏｍａｎｄｔｈｅｄｉvｉｓｉｏｎｏｆｔｈｅｈｉｇｈｓｅａｓｉｓｔｈｅｍｏｓｔｓｅｒｉｏｕｓ
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problemoffisheriesbynationalsiｎｔｈｅｈｉｇｈｓｅａｓ・Ｔｈｅａｕｔｈｏｒｉｓｔｏａｎａｌｙｓｅｔｈｅ

ｉｄｅａｏｆｔheserules，and，ｔｏｆｉｎｄｔｈｅｍｅａｎｉｎｇｏｆｓｕｃｈｒｕｌｅｓｏｆｉnternationalregula‐

tionoffisheriesinrelationtotheｐｒｉｎｃｉｐｌｅｏｆｆｒｅｅｄｏｍｏｆｔｈｅｈｉｇｈSeas．

、ＡｎｌｄｅａｔｏＤｉｖｉｄｅｔｈｅＥａｓｔＣｈｉｎａａｎｄＹellowSeas

betweenChinaandJapan

lｎｔｈｅｐｒｅａｍｂｌｅｏｆｔｈｅＣｈｉｎｏ･Japanesefisheriesagreement,thereareproclaimed

thefundamentａｌｉｄｅａｓｏｆｔｈｅａｂｏｖｅａｇｒｅｅｍｅｎｔ・Theseａｒｅ‘‘mutualbenefitonequal

footing，，ａｎｄ‘‘peacefulcoexistence.，，AccordingtotheexplanationofMr・Ｙａｎｇ，

1eaderoftheChinesegroup，atthesecondgeneralmeeting（Jan17,1955)，“the
ideasofmutualbenefitonequalfootingandofpeacefulcoexistencemean‘ｉｎshort，

thatbothpartiesareaccordedequalopportunitytoutilizethemarineresourcesin

satisfyingthedemandsofthenationals，ａｎｄｏｎｅｐａｒｔｙｃａｎｎｅｖｅｒｅｘｃｌｕｄｅｔｈｅother，

entirelymonopolizingthefishinggrounds.，，Healsoexplainedatasub-committee

meeting（Jan３１）thattheJapaneseideaclaimingfreｅｄｏｍｏｆｆｉｓｈｉｎｇｉｎｔｈｅｈｉｇｈ

ｓｅａｓｗａｓｎotconsistentwiththeideaofmutualbenefitonequalfooting，because，

undersuchanidea，ｉｔｗａｓｓｕｒｅｔｈａｔｖｅｓｓｅｌｓｏｆｏｎｅｐａｒｔｙcouldtakepositionof

absolutesuperiority，ａｎｄｔｈｅｏｐｅｒａｔｉｏｎｏｆｖｅｓｓｅｌｓｏｆｔｈｅｏtherpartywoｕｌｄｂｅｅｎ‐
tirelyexcluded・

Ｍｒ・Ｙａｎｇ，leaderoftheChinesegroup，prJposedhisconcreteplansatthefifth

generalmeetingofthenegotiations（Feb23）asfollows：‘‘ＴｈｅＥａｓｔＣｈｉｎａＳｅａａｎｄ

ｔｈｅＹｅｌｌｏｗＳｅａaretobedividedintothreefishingareas，distributingtoChina，in

principle,theareawhichisadjacenttoChina；distributingtoJapan,inprinciple，

theareawhichisadjacenttoJapan；andestablishingacommonfishingareabe‐

tｗｅｅｎｔｈｅａbovetwoareas・ＷｈｅｎChineseandJapanesefishingvesselsengagein

theareadistributed，inprinciple，toChina，aproperratioregardingthenumberof

vesselsfromtherespectivecountriesshouldbeprovidedsothattheChinesefishing

vesselswillnotbeｅｘｃｌｕｄｅｄａｎｄｔｈｅｆｉｓｈｉｎｇａｒｅａｗｉｌｌｎoｔｂｅｍｏｎｏpolizedbythe

Japanese・InthecaseofChinesevesselsenteringintotheJapanesefishingarea，

suchareawillneverbemonopolizedｂｙｔｈｅｍ,hence，theJapanesefishingvessels

willneverbeexcluded・Neverthless，weareintendingtoacceptanadequaｔｅｒｅｇｕ‐

lationofratioregardingthenumbeｒｏｆｖｅｓselsofbothparties.…Japanesedesire

tohaveunlimitedfishing，takingadvantageofthesuperiorityoftheirfishing

vessels，ｒｕｎｎｉｎｇａｂｏｕｔａｓｔｈｅｙｐｌｅａｓｅｉｎｄｉｓorder，andwithouttakingintoaccount

theinterestsoftheChinese・Thisisthecauseofalldisputes.，，

ＮｏｎｅｏｆｔｈｅａｒｅａｓｓｏｔｏｂｅｄｉｖｉｄｅｄｂｙＭｒ・Ｙａｎｇ，sproposalistheexclusive

propertyeitherofChinaorJapan・Acertainnumberoffishingvesselsｏｆｏｎｅ

ｐａｒｔｙｍａｙｅｎｇａｇｅｉｎｆｉｓｈｉｎｇｗｉthintheareadistributedtotheotherparty・Itmay

bereasonabletosupposethat,underMr・Ｙａｎｇ'sproposedidea，ｔｈｅＥａｓｔＣｈｉｎａａｎｄ

ＹｅｌｌｏｗＳｅａｓａｒｅｔｏbedividedanddistributed,notonlybetweenChinaandJapan，

butalsoKoreaandotherStatesconcerned，andthatacertainnumberoffishing

vesselsofthoseStatesmaybeentitledtooperatewithinthedistributedareasin

respectiveratios・

Ｍｒ・Ｙａｎｇ，sideaisdifferentfromthatofPresidentRhee，ｓｏｆＫｏｒｅａ，who，by

theproclamationofl952，excludedJapanesefishingvesselsfromoperatingwithin

thelimitsdrａｗｎｏｎｔｈｅｈｉｇｈｓｅａｓａｒｏｕｎｄｔｈｅＫｏｒｅａnpeninsula・Itisalsodifferent

fromtheproclamationSofChile，EquadorandPeru，whoclaimterritorialwaters

of200milesfromtheirrespectivecoasts．
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Neverthless，Ｍｒ・Ｙａｎｇ，sideaisinconsistentwiththeprincipleoffreedomof

thehighseas，becausetheproposeddivisionofthｅｈｉｇｈｓｅａｓｍｅａｎｓｔｏａｖｏｉｄｆｒｅｅ

ｃｏｍｐｅtitionbyallocaitngthenumebroffishingvesselsaccordingtotheirnation‐

ality・Ｔｈａｔｉｓｗｈｙｈｅｓｔａｔｅｄａｔｔｈｅｓｅｖｅｎｔｈｇeneralmeeting（Feb28）ｔｈａｔ‘‘ｉｎ

ｓｐｉｔｅｏｆｔｈｅｇｒｅａｔｃｈａｎｇｅｓｗｈｉｃｈｈａｖｅｔａｋｅｎｐｌａｃｅｓｉｎｃｅｔｈｅＷａｒｉｎｔｈｅｓituations

oftheworldandtheeast，someofthefisheriescircleofJapanarestillinsisting
onthesocalledfreedomoffisheries.…Thepresentconditionoffisheriesｉｎｔｈｅ

ＥａｓｔＣｈｉｎａａｎｄＹｅｌｌｏｗＳｅａｓ，ｗｈｅｒｅＪａｐａｎｉｓunilaterallymonopolizingthefishing

grounds，shouldbyallmeansbereformed.，，Ｈｅａｌｓｏｓｔａｔｅｄａｔｔｈｅｓａｍｅｍｅｅｔｉｎｇ

ｔｈａｔ‘‘themonopolyoffishinggroundsbythevesselsofsuperiorpositioncannot

beavoidedbymeansofmerelyestablishingthenormalorderoffishingoperation.，，

Ｔｈｉｓｍｅａｎｔｔｈａｔｔｈeallocationoffishingvesselsaccordingtotheirnationality

wasessentialtoavoidamonopolyoffishinggroundsbyacountrykeepingsuperior

fishingfleets・TheChinesegroupaccepted,later,theJapaneseproposaltosetupsix

limitedfishingareasinsteadofpersitingintheirownoriginalproposaltodivide

over-alltheEastChinaandYellowSeasintothreeareas・Thiswascertainly

becausetheproposaloftheJapanesegroupincludedtheideaofallocationoffishing

vessels・Suchideaofallocationofthenumberoffishingvesselsaccordingtotheir

nationalitywasfirmlyadheredｔｏ，ｔｏｔｈｅｅｎｄｂｙｔｈｅＣｈｉｎｅｓｅｇｒｏｕｐｆｏｒｔｈｅｐｕｒpose

ofavoidingthemonopolyofthefishinggroundsbyothernationalsastheresult

offreecompetition・Thus，ｉｔｉｓｓａｆｅｔｏｓａｙｔｈａｔｔｈｅｂａｓｉｃｔｈｉｎｋingoftheChinese

inconnectionwiththeChinoJapanesefisheriesagreementisagainstthefreedom

offisheｒｉｅｓｉｎｔｈｅｈｉｇｈｓｅａｓ・

ＴｈｅＲｕｌｅｓｒｅｓｐｅｃｔｉｎｇｔｈｅＳｉｘＦｉｓｈｉｎgAreas

TheJapanesegroup，maintainingtheprincipleoffreedｏｍｏｆｔｈｅｈｉｇｈｓｅａｓ，
hadtofindsomepracticalcompromisemeasures，irrespectiveofthequestionof

principle・Atthesixthgeneralmeetingofthenegotiations（Ｆｅｂ２５)，Ｍｒ，Shichida，
leaderoftheJapanesegroup,statedthat“itisnecessary,asaprovisionalmeasure，
ｔｏｃｏｎｆｅｒａｎｄｄｅｃｉｄｅｔｈｅｎｕｍｂｅｒｏｆｖｅsselsofeithercountrywithrespecttoonly

smallareas,shortperiods，andprincipalkindsoffish，inconnectionwiththefishing

groundadjacenttothecoastofChina,especiallywhereandwhenthefishingvessels
ofbothcountriescompeteseriouslyintheiroperation.，，Attheseventhgeneral

meeting（Feb28)，theJapanesegroupmadeaproposaltosetupsixlimitedfishing
areas，allocatingaccordingtotheirnationalｉｔｙｔｈｅｎｕｍｂｅｒｏｆｆｉｓｈｉｎｇｖｅｓｓｅｌｓａｃ‐
ｔｕａｌｌｙｔｏｏｐｅｒａｔｅｗｉｔｈｉｎｅａｃｈｏｆｔｈｅsixfishingareasduringcertainfixedperiods
intherespectiveareas・

Ｍｒ・Ｙａｎｇ，Chineseleader，announcedthatthemaximumnumberoffishing
vesselsshouldbelimited（Subcommitteemeeting,Ｍａｒｌｌ).Hethoughtthat,ｉｆｔｈｅ
ｍａｘｉｍｕｍｎｕｍｂｅｒｗａｓｌｉｍｉｔｅｄ，disadvantageousresultcouldbeavoidedevenif
thevesselsconcentratedwithinthelimitsofcertainareaｓ（ＤＣ・Ｍａｒｌ２).Ｆｏｒｔｈｉｓ

ｍａｘｉｍｕｍｎｕｍｂｅｒｏｆｆｉｓｈｉｎｇｖessels，theyofferedthenumbertheydesireｄｆｏｒｅａｃｈ
ｏｆｔｈｅｓｉｘｆｉｓｈｉｎｇａｒｅａｓ・Ｔｈｅｎｕｍｂｅｒｓｏｏｆｆｅｒｅｄｗａｓａｐｐｒｏｖｅｄａｓｔｈｅｍａｘｉｍｕｍ
ｎｕｍｂｅｒｔｏｂｅａｌｌｏｃａｔｅｄwithintheareasconcerned〆ＯｎｌｙｆｏｒｔｈｅａｒｅａＮｏ，３，the

numberofvesselssuggestedbytheJapanesegroupwasreducedｆｒｏｍｌ２０ｔｏ８０，
astheresultofdiscussionsconcerningtheprotectionofthestockofseabreamin
theabovearea・However，ｔｈｉｓｗａｓｎｏｔａｍａｔｔｅｒｔｏｒｅｆｌｅｃｔｔｈｅｐredominanceinthe

Chinesethinkingofpreventingamonopolyofthefishinggroundsbyacountry

keepingsuperiorfishingfleets．
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Ｔｈｕｓｔｈｅｐｒｏｐｏｓａｌｏｆｓｅｔｔｉｎｇｕｐｔｈｅｓixfishingareaswasdevelopedandimple‐

mentedinAnnexNo、１ｏｆｔｈｅＣｈｉｎｏ･Japanesefisheriesagreement・Ｔｈｅｎａｍｅｓｏｆ

ｔｈｅｓｉｘｆｉｓｈｉｎｇａｒｅａｓ，thelocations，theperiodsinwhichfishingvesselsofeither

countryareallocated，ａｎｄｔｈｅｍａｘｉｍｕｍｎｕｍｂｅｒｏｆｓｕｃｈｖｅｓｓｅｌｓｐrovidedinthe

aboveAnnexNo、１ａｒｅａｓｆｏｌｌｏｗｓ：
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3０

3５

4０

Maximumnumberofvesselsallocate．
Ｎａｍｅｓ Periods
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Japanesevessels Chinesevessels
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Theallocationoffishing

vesselsaccordingtotheirna‐

tionalitywas，realizedinthe

Chino-Japanesefisheriesagree‐

ｍｅｎｔｏｎｌｙｗｉｔｈｉｎｔｈｅｌｉｍｉｔｓｏｆ

ｔｈｅｓｉxfishingareasandonly

duringcertａｉｎｐｅｒｉｏｄｓｏｆｔｉｍｅ
ｆｉｘｅｄｔｏｅａｃｈｏｆｔheseareas・

Ａｓｔｈｅｒｅｓｕｌｔｏｆｓｕｃｈｌｉｍｉｔａｔｉｏｎ

ｏｆｔhｅｅｘｔｅｎｔｏｆｗａｔｅｒｓａｎｄｔｈe

periodoftime，ｉｔｍａｙｒｉｇｈｔｌｙ
ｂｅｓａｉｄｔｈａｔｔｈｅｎａｔｕｒeofthe

allocationoffishingvesselshas

changedsothatsuchallocation
isnotaruleinconsistentwith

theprincipleoffreedomoffish‐

ｅｒｉｅｓｉｎｔｈｅｈｉｇｈｓｅａｓ・Ｉｔｉｓ

ｓｕｒｅｌｖａｎｅｘｃｅｐｔｉｏｎｔｏｔｈｅｐｒｉｎ‐

ｃｉｐｌｅｏｆｆｒｅｅｄｏｍｏｆｔｈｅｈｉｇｈ

ｓｅａｓｔｏａllocatefishingvessels

accordingtotheirnationality・

Ｂｕｔｓｏｆａｒａｓｉｔｉｓａｎｅｘｉｓｔｉｎｇ

ｎｅｅｄｏｆｔｈｅｃｏｍｍｕｎｉｔｙｔｏｒｅｃｏｇ‐

ｎｉｚｅａｎｅｘｃｅｐｔｉｏｎｔｏａｐｒｉｎ‐

ciple，suchanexceptioncannot

beinconsistentwiththeprin‐

ciple・Theallocationoffishing

FiShingareaNo．Ｉ Mar､１－Apr、２０
Ｎｏｖ､1-Dec、１５ 1124６

(Locationsareshowninthechartbelow.）

7０ 4４
Mar､１－Ａp１．．３０
０ct､1-Nov、３０

ＤＣ・Ｎｏ．Ⅵ

vesselsaccordingtotheirnationalityisaspecialruleforkeepingorderoffishing

operationunder,and,notinconsistentwith,ｔｈｅｐｒｉｎｃｉｐｌｅｏｆｆｒｅｅｄｏｍｏｆｔｈｅｈｉｇｈSeas．

Ｆｅｂ､１－Mar、３１

Dec､16-Jan、１５ 1506０

7０ 100
ＤＣ・Ｎｏ．Ｖ May､１－Ju１．３１

Nov､１－Nov、３０

'1２０’1２５１０Ｗｂ

5０
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Ａｔｔｈｅｅｎｄｏｆｌ９５４，whenthefisheriescirclesofChinaandJapanweregoing
toopennegotiations，thenumberofJapanesefishingvesselsseizedbycontinental

Chinasincel950amountedtol58vesselscarryingl,909persons,ｏｆｗｈｉｃｈｌＯ４ｖｅｓｓｅｌｓ

ｈａｄｎｏｔｙｅｔｂｅｅｎreturned・Itwasnatural，therefore，ｔｈａｔtheaspectsofavoiding
disputesandkeepingnormalorderoffishingoperationwereemphasizedinthe

agreement・ＭａｎｙｒｕｌｅｓｔｏｋｅｅｐｓｕｃｈｏｒｄｅｒｈａｖｅａｃcordinglybeenprovidedinAnnex

No、２ｏｆｔｈｅａｂｏｖｅａｇｒｅｅｍｅｎｔ･Ｔｈｅｓｅａｒｅｔｈｅｇｅｎｅｒａｌｒｕｌｅｓｔｏｂｅｏｂｓervedthrough‐
ｏｕｔｔｈｅｗａｔｅｒｓｗｈｅｒｅｔｈｅａｇｒｅｅｍｅｎｔｉｓａｐplied・Ａｆｅｗｒｕｌｅｓａｍｏｎｇｔｈｅｍ，for
instance，ａｒｅａｓｆｏｌｌｏｗｓ：

（１）Ｎｏｔｔｏｓｈｏｏｔｔｈｅｎｅｔｉｎｆｒｏｎｔｏｆｔｈｅｂｏwofothervesselstowingtheirnets．
（２）Ｎｏｔｔｏｓｈｏｏｔｔｈｅｎｅｔｗｉｔｈｉｎａｂｏｕｔｌ,O00meterssternwardofothervessels

towingtheirnets．

（３）Ｗｈｅｎｔｗｏｓｅｔｓｏｆｖｅｓｓｅｌｓ（asetmeanstwovesselswhichoperateanet

to-gether）towtheirnetsrunuingparatleltoeachother，adistanceofmorethan

300metersshａｌｌｂｅｋｅｐｔｂｅｔｗｅｅｎｔｈｅｍ．

（４）Atthefishinggroundwheretrawlersareconcentrated,thesamedirection

intowingnetsshａｌｌｂｅｈｅｌｄｂｙｂｏｔｈｔｈｅＣｈｉｎｅｓｅａｎｄＪａpanesetrawlers．

（５）Whenvesselstowingtheirnetscrossdirectlyinfront,ｔｈｅｙｓｈａｌｌｔｕｒｎｔｏ
ｔｈｅｒｉｇｈｔａｔａｄｉｓｔancemorethan500metersfromeachother・

Asagainsttheabovegeneralrules，therulesprovidedinAnnexNo､１ｏｆｔｈｅ

ｓａｍｅａｇｒｅｅｍｅｎｔｍａｙｂｅｃｏｎｓｔｒｕｅｄｔｏｂｅｓｐｅｃｉａｌｒｕｌｅｓｔｏｋｅｅｐｎｏｒｍａｌorderof
fishingoperationwithinthelimitsofthesixfishingareas・Insuchfishingareas

whereiishingvesselsconcentrateduringcertaiｎｐｅｒｉｏｄｓｏｆｔｉｍｅ,ｉｔｍａｙｂｅｎｅｃｅｓｓａｒｙ

ｔｏｌｉｍｉｔｔｈｅｍａｘｉmumnumberoffishingvesselsduringsuchperiods，ｓｏａｓｔｏｋｅｅｐ

ｔｈｅｎｏｒｍａｌｏｒｄｅｒｏｆｆｉｓｈingoperation・Underthepresentexistingconditionsbetween

ChinaandJapan，suchmaximumnumberoffishingvessｅｌｓｍａｙｈａｖｅｔｏｂｅａｌｌｏｃａ‐

tedtotherespectivecountries・Ｍｒ・Ｙａｎｇａｎｄｈｉｓｇｒｏｕｐｍａｙｄｉｓａｇｒｅｅｗｉｔｈthe

aboveexposition，insistingthatAnnexNo、１ａｎｄＮｏ．２oftheagreementdiffer

fromeachotherinprinciple，ｔｈｅｆｏｒｍｅｒｂｅｉｎｇconcernedwithrulestoavoidfree

competition，whilethelatter，rulesforkeepingorderoffishingoperationunder

freecompetition・Butasalreadymentioned，therulesofallocatingfishingvessels

accordingtotheirnationalitｙｃｈａｎｇｅｄｔｈｅｉｒｎａｔｕｒｅｓｏｔｈａｔｓｕｃｈａllocationdidnot

contradicttheprincipleoffreecompetition・

ItmustbeameritoftheChino-Japanesefisheriesagreementthatsuchspecial

rulesforkeepingnormalorderhavebeensuggestedasameasureforavoiding

theproblemsarisingfrｏｍｔｈｅｃｌａｉｍｓｏｆｃｏａｓｔａｌＳｔａｔｅｓｔｏｄｉvidethehighseasin

connectionwithfisheries・Whereandwhensuchallocationoffishingvesselsisan

existingneed，thesamespecialruleofkeepingorderasprovidedregardingthe

EastChｉｎａａｎｄＹｅｌｌｏｗＳｅａｓｍａｙｂｅａｐｐｌｉｅｄｔｏａｎｙａｒｅａｏｆｔｈｅｈｉｇｈｓｅａｓｗｉｔｈｏｕｔ

ｃｏｎtradictingtheprincipleoffreedoｍｏｆｔｈｅｈｉｇｈｓｅａｓ．

ＱｕｅｓｔｉｏｎｏｆＥｘｉｓｔｉｎｇＮｅｅｄｓｉｎｔｈｅＬｉgｈｔｏｆ

ｔｈｅＲｅｓｕｌｔｓｉｎｌ９５５－５６

ThereisaquestionwithrespecttocertainprovisionsofAnnexNo、１ofthe

Chino-Japanesefisheriesagreementwhethertheycorrespondwiththeexistingneed

offisheries・Aboveall，ｔｈｅｒｅｉｓｔｈｅｑｕｅｓｔｉｏｎｗｈｅｔｈｅｒｔｈｅｐｅｒｉｏｄｓｏｆｔｉｍｅｆｉｘｅｄｔｏ

ｓｏｍｅｏｆｔｈｅｓｉｘfishingareascoincidewithsuchexistingnee.．
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ThenumberofChinesevesselsactuallyengagedinfishingwithintheliｍｉｔｓ
ｏｆｅａｃｈｏｆｔｈｅｓｉｘｆｉｓｈｉｎｇａｒｅａｓｂｙｐｅｒｉｏｄｓｄｕｒｉｎｇｔｈｅｆｉｒｓｔｙｅａｒｏｆｖalidityofthe

aboveagreementhasnotbeenmadepublic・ButthenumbeofJapanesefishing

vesselswhichactuallyoperatedwithiｎｓｏｍｅｏｆｔｈｅｓｉｘａｒｅａｓｉｎｃｅｒｔａｉnperiodsor

certainmonthswasqUitｅｓｍａｌｌ・ForinstanceinthefishingareaNo、４，thepercent‐

ａｇｅｏｆｔｈｅｄａｉｌｙｍｕｘｉｍｕｍｎｕｍｂｅｒｏｆｖｅsselsactuallyoperatedwaszeroinApril，

under８％ｉｎJune，ａｎｄ１２％ｉｎMay,JulyandAugust・Thiswouldseemtomean

thatthefixeｄｐｅｒｉｏｄｓｏｆｔｈｅａｒｅａＮｏ、４，ｉ､ｅ､，ＡｐｒｌｔｏＯｃｔ３０，ｉｓｔｏｏｌｏｎｇａｓｃｏｍ‐

paredwiththeexistingneedsofthefisheries・Suchperiodmaybeshortened，thuS

enablingthevesselsofeithercountrvtooperatefreelyinfishingwhithinthe
aboveareaduringalonｇｅｒｔｅｒｍｏｆｔｈｅｙｅａｒ・

ＣｏｎｄｉｔｉｏｎｓｏｆＯｐｅｒａｔｉｏｎｉｎＥａｃｈｏｆｔheSixFishingAreas
byMonthduringｔｈｅＦｉｒstYearofValidityof

theFisheriesAgreement．

ＡｎＡｓｐｅｃｔｏｆＥｖｏｌｕｔｉｏｎｏｆｔｈｅＦｒｅｅｄｏm

oftheHighSeas

TheChino-Japanesefisheriesagreementdoesnotproviderulesforprotecting

theinshorefisheriessuchasareoperatedbysｍａｌｌｂｏａｔｓｗｉｔｈｈｏｏｋａｎｄｌｉｎｅｏｒ

ｏｔｈｅｒｓｍａｌｌｇｅａｒ・Itischaracteristicoftheaboveagreementtohaveprovidedthe

rulesforkeepingnormalorderoffishingoperationamongtrawlers，ａｓｗｅｌｌａｓ

ｂｅｔｗｅｅｎｔｒａｗｌｅｒｓａｎｄｔｈｅｖesselsengaginginotheroff-shorefisheries,suchasjunk

fisheries・ＴｈｅｌｉｍｉｔｓｏｆｆｉｓｈｉｎｇａｒｅａＮｏ､７wereextended，conceedingtothedemand

oftheChinesegrouptoprotectthecatchofjunksoperatinginnumberswithin
thisarea・

Ｏｎｔｈｅｏｔｈｅｒｈａｎｄ，withrespecttotheprotectionoftheinshorefisheriesfrom

obstructionbytrawlers，theChinesegovernmentsetup，unilaterally，ａｂｅｌｔｏｆ

ｗａｔｅｒｓｃｌｏｓｅｄｔｏｔｒａｗｌｆｉｓｈeriesalongthecontinentalcoast・Ｔｈｅｌｉｍｉｔｓｔｏｔｈｅｃｏａｓｔ

ｏｆｔｈｅａｂｏｖｅｂeltofclosedwatersextendsomefortymilesfromthecoast，for

instance，ｂｅｔｗｅｅｎ３５ｏＮａｎｄ３２ｏＮ，ａｎｄｍｏｒｅｔｈａｎｔｗｅｎｔｙｍｉｌｅｓｉｎｔｈｅａｒｃhipelagoes

southof32oN・WhentheChino-Japanesefisheriesagreementwasnegotiated,ｈｏｗ‐

ever，ｔｈｅｑｕｅｓｔｉｏｎｏｆｔｈｅｌｉｍｉｔｓｏｆｔｈｅａｂｏveclosedwaterstotrawlfisherieswas

notdiscussed．ＩｔｗａｓｂｅｃａｕｓｅｏｆｔｈｅａｔｔｉｔｕｄｅｏｆｔｈｅＣhinesegroupthat‘‘theclosed

waterstotrawlfisherieｓｗａｓｓｅｔｕｐｂｙｔｈｅＧｏｖｅｒｎｍｅｎｔ，ａｎｄｉｓｏｕｔｏｆｔｈｅｓｃｏｐｅ

ｏｆｄｉｓｃｕｓｓｉｏｎbyunofficialgroupsasour，s・Ｉｔｉｓａｄｏｍｅｓｔｉｃａｆｆａｉｒｔｏｓｅｔｕｐｒｅｇｕla‐

tionsofconservation，ａｎｄｔｈｅｒｅｉｓｎｏｎｅｅｄｔｏａｓｋｔｈｅＪａｐａｎｅseopinion.，，（Sub・

committeemeeting,Feb､１）
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今田清二：日中漁業協定について ７

Theclosedwaterstotrawlfisherieshavingthusbeenunilaterallyprovidedby

theChinesegovernment,theJapanesegroupexpressedtheirattituderegardingthe

abovequestioninaletterattachedtotheagreementadressedtotheChinaFisheries

Associationasfollows：“TheJapaneserepresentativegroupunderstandstnata

nationallegislationofaStatecannotrestraindirectlynationalsofotherStatesin

thehighseas，but，payingattentiontothepurportoftheestablishmentbyyour

Governmentoftheclosedwaterstotrawlfisheries，wepromise，spontaneously，to

keeptheJapanesetrawlersoutoftheaboveclosedwaters.，，TheJapaneseareof

theopinionthatａｂｅｌｔｏｆｃｌｏｓｅｄｗａｔｅｒｓｔｏｔｒａｗｌｆｉｓｈｅｒｉｅｓｉｓｔｏｂｅｓｅｔｕｐ，inthe

nearestpossiblefuture，ｂｙａｎａｇｒｅｅｍｅｎｔｂｅｔｗｅｅｎＣｈｉｎａａｎｄＪａpanalongthecoast

ofthecontinentｆｏｒｔｈｅｐｕｒｐｏｓｅｏｆｐｒｏｔｅｃｔｉｎｇｔｈｅｓｍallscaleinshorefisheriesof
China・

originally，ｔｈｅｆｒｅｅｄｏｍｏｆｔｈｅｈｉｇｈｓｅａｓｍｉｇｈｔｈａvebeenconstruedindependent

ofanyrestriction・Forinstance，ｉｎｌ８８２，whenthelnternationalConventionfor

thePurposeofRegulatingthePoliceoftheFisheriesintheNorthSeaoutside

theTerritorialWaterswasundernegotiation，ｔｈｅＧｅｒｍａｎｄｅlegatethoughtthat

‘‘restrictivemeasuresshouldbeenforcedtopreventthedestructionofｆｒｙｏｆｆｉｓｈ

ａｎｄｔａｋｉｎｇｏｆｓｍａｌｌｆｉｓｈ.，，Ｂｕｔｈｉｓｏｐｉｎｉｏｎｗａｓｄｅｎｉｅｄｏｎｔｈｅｇｒｏｕｎｄｔｈａｔ‘‘the

questionwasnotripefordiscussionbytheConferencewhichwasnotconcerned

withreproductionoffish.'，（Fulton，TheSovereigntyoftheSea.）

Atthepresent，however，anumberofconventionsforthepurposeofconserva‐

tionoffisheryresourceshavebeenconcluded，sothatclosedwaters，closedseasons，

maximumamountofcatchinaseason,andotherrestrictionsareprovidedregarding

thehighseasfisheries・Ｔｈｅｆｒｅｅｄｏｍｏｆｔｈｅｓｅａｈａｓｅｖｏｌｖｅｄｆｒomafreedomwithout

restrictiontothatofcarryingdutiesofprotectingresources・

Therulesofprotectingresourceshavebeenfirstdevelopedintheinternational

community，ｂｕｔｔｈｅｒｕｌｅｓｏｆｓｕｃｈａｃａｔｅｇｏｒｙａｒｅｎｏｔｔｈｅｏｎｌｙｏｎｅｓｔｏｂｅｐｕｔｏｎ

ｔｈｅｆｒｅｅｄoｍｏｆｆｉｓｈｅｒｉｅｓｉｎｔｈｅｈｉｇｈｓｅａｓ・Ｓｏｆａｒａｓｉｔｉｓａｃｔｕａｌｌｙｎｅｅｄｅｄｉｎｔｈｅ

communityandsofarasappliedequallyandimpartiallyamongStates，ｔｈｅｒｅｉｓ
ｎｏｒｅａｓｏｎｔｈａｔｔｈｅｒｕｌｅｓｆｏｒkeepingnormalorderoffishingoperationwillnot

becomearestrictiononsuchfreedomoffisheries・Theaboverulesforkeeping

normaｌｏｒｄｅｒｏｆｈｉｇｈｓｅａｓｆｉｓｈｅｒｉｅｓｍａｙdevelop，ｓｏｍｅｔｉｍｅｓ，inordertoprotect

theinshorefisheriesfrombeingobstructedbytrawland/orotheroffshorefisheries；

and，ｓｏｍｅｔｉｍｅｓ，asinthecaseoftheChino-Japanesefisheriesagreement，ｆｏｒｔｈｅ

ｓａｋｅｏｆｋｅｅｐｉｎｇｏｒｄｅｒａｍｏｎｇｔrawland/orotheroff-shorefisheries・

TheChino-Japanesefisheriesagreementisofgreattheoreticalimportance，ｂｅ‐

ｃａｕｓｅｔｈｅｒｕｌｅｓｏｆｔｈｅａｂｏｖｅａｇｒｅｅｍｅｎｔｓｅｅｍｔｏｂｅｔｈｅｇｅｒｍｏｆｄｅｖｅｌｏｐｍｅｎｔofa

newprincipleofinternationalregulationofhighseasfisheries・Ｔｈｅｒｕｌｅｓｏｆｋｅｅｐ‐

ingnormalorderoffishingoperationincludingtheallocationoffishingvessels

asprovidedintheChino-Japanesefisheriesagreementmaybeuniversallyapplied，

ｐｅｒｔａｉｎｉｎｇｔｏａｎｙｓｍａｌｌａｒｅａｉｎｔｈｅｈighseas，wherefishingvesselsofmorethan

twoStatesconcentrateduringcertainperiodsoftime・Ｆｒｅｅｄｏｍｏｆｔｈｅｈｉｇｈｓｅａｓ

ｉｓｎｏｗｂｅｉｎｇｅｖｏｌｖｅｄｓｏｔhatitcarries，notonlyrestrictionsforconservationpur‐

poses，ｂｕｔａｌｓｏｔｈｅｒｅｓｔｒｉｃｔｉｏｎｓｆｏｒｔｈｅｐｕrposeofkeepingnormalorderoffishing

operationinthehighseas．
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．ThebasicthinkingoftheChineseinconnectionwiththeChino-Japanesefish‐

eriesagreementisagainstthefreedomoffisheriesinthehighseas・TheChinese

nevercompromisednorconcededtheirclaimtodividethehiｇｈｓｅａｓａｎｄｔｏａｌｌｏｃａｔｅ

ｔｈｅｎｕｍｂｅｒｏｆfishingvesselsaccordingtotheirnationaliｔｙ，maintainingittobe
theessentialruleforavoidingfreecompetitionoffisherieswhichhascausedex‐

clusionofChinesefishingvesselsbytheJapanese・

However，notwithstandingtheabovebasicthinkingoftheChinese，ｓｕｃｈａｎ

ａｌｌｏｃａｔｉｏｎｏｆｔｈｅｎｕｍｂｅｒｏｆｆishingvesselsbytheirnationalitｙａＳrealizedinthe

aboveagreementisrightlytobeconstruednottocontradictthefreedomoffish‐

eriesinthehighseas・Ｂｅｃａｕｓｅｏｆｔｈｅｌｉｍｉｔａｔｉｏｎｏｆｔｈｅｅｘｔentofwaters，ａｓｗｅｌｌ

ａｓｔｈｅｐｅｒｉｏｄｏｆｔｉｍｅｉｎｗｈｉｃｈthenumberoffishingvesselsisallocatedbynation‐

ality，theaboveallocationshavechangedｉtsnaturefromanover-alldenialof
theprincipleoffreedomoffisheriｅｓｉｎｔｈｅｈｉｇｈｓｅａｓｔｏａｎｅｘＣｅｐｔｉｏｎｏｆsuchprin‐

ciple・Ｓｏｆａｒａｓｉｔｉｓａｎｅｘｉｓｔｉｎｇｎｅｅｄｔｏａｄｍitanexceptionunderaprinciple，
suchanexceptioncannotbeinconsistentwiththeprinciple・

ＩｎｓｏｍｅａｒｅａｓｏｆｔｈｅｈｉｇｈｓｅａｓｏｔｈｅｒｔhａｎｔｈｅＥａstChinaandYellowSeas，
also，ｎｅｅｄｓｍａｙｅｘｉｓｔｆｏｒｍｅａｓｕｒｅｓｏｆｋｅｅｐingnormalorderoffishingoperation，

includinganallocationoffishingvesselsaccordingtotheirnationality,withinlimited
extentofwatersandlimitedperiodsoftime・Ｉｔｍｕｓｔｂｅａｍｅｒｉｔ，therefore，ofthe

Chino-Japanesefisheriesagreementtohavesuggestedthemeansofpreventinginter‐
nationalconfictsarisingundertheabovecircumstances，withoutcontradictingthe
freedomofhighseasfisheries，ｂｙｗａｙｏｆｓｅｔｔｉｎｇｕｐｔｈｅｓａｍｅｒｕｌｅｓｆｏrkeeping
normalorderoffishingOperation，ｉ、ｅ・allocationofthenumberoffishingvessels

accordingtotheirnationality・

ＩｔｍｕｓｔａｌｓｏｂｅａｍｅｒｉｔｏｆｔｈｅＣｈｉｎｏ－Japanesefisheriesagreementthatastep

ofevolutionoffreedomoffisheriesinthehighseashasbeenforwarded･Freedom
ｏｆｆｉｓｈｅｒｉｅｓｉｎｔｈｅｈｉｇｈｓｅａｓ，originallyindependentofanyrestriction，ｈａｓｂｅｅｎ
ｅｖｏｌｖｅｄｔｏｃａｒｒｙｒestrictionsofconservationpurposes・Buttherestrictionsonfree‐

ｄｏｍｏｆｈｉｇｈｓｅａｓｆｉｓｈｅｒｉｅｓｍａｙｎｏｔａｌwaysbeoftheabovecategory・Allocation
offishingvesselsbytheirnationalityandotherrestrictionsforkeepingorderof
fishingoperationasprovidedintheChino-Japanesefisheriesagreeｍｅｎｔｍａｙｒｉｇｈｔｌｙ
ｂｅｓａｉｄｔｏｂｅａｎｅｗｐｒincipleofinternationalregulationofhighseasfisheries．

概 要

〔海洋分割の主張〕ＥＩ中漁業協定の基本原則は，その前文に宣言されているように「平等

互恵」「平和共存」である．中国側の説明によれば「平等互恵，平和共存の原則というのはつ

まり双方がいづれも海上の資源を利用してその国の人民の需要を満足させることが出来るよう

に平等な機会をもち，片方だけが完全に漁場を独占して相手方を排斥してはならないというこ

とであります.」

中国側はこの原則を実現するため，東海・黄海を全面的に三分割して中国捕魚区，日本捕魚

区及び共同捕魚区とし，中国捕魚区で操業する漁船の隻数・噸数を中国と日本とに適当な比率

で割当て，また日本捕魚区についても同様の国別割当をすることを提案した，この中国案は，
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李承晩宣言または南米諸国の主張などとは趣を異にするけれどもγやはり自由競争の原則を否

定するもので，公海自由の原則に反する．

中国側はその後，漁船数の国別割当を行う区域及び期間を限定することに譲歩した．然し漁

船数の国別割当を行うことそれ自体は，最後までこれを主張して譲らなかった．中国側の考に

よれば「自由競争の枠内で行われる操業規律の確立といった方法だけでは，優勢を占める漁船

が漁場を独占するのを避けることはできない」換言すれば，漁場の独占を避けるためには自由

競争を否定して漁船数の国別割当をしなければならない中国側の根本思想は，公海における

漁業自由の否定である．

〔公海自由との関係〕然し日中漁業協定の規定する漁船数の国別割当は，公海における漁

業自由の原則と矛盾するものでない．同協定が漁船数の国別割当を行う区域を六つの漁区の承

に限定し，且つその期間をも限定した結果として，その国別割当は公海漁業自由の原則の全面

的否定から，同原則の例外に変質した．例外は，原則を行うための現実の必要に基づくもので

ある限り，原則と矛盾する理由はない

東海・黄海以外の公海にも，限られた区域，限られた期間，漁船数の国別割当を行うことが

現実の必要である区域があり得るであろう．日中漁業協定は，そのような事Ｉ情により国際紛争

が生ずる場合，公海自由の原則と矛盾することなく，漁船数の国別割当によりこれを解決する

ことを示唆したものとして賛えられるべきである．

その半面，六つの漁区の想定が果して現実の必要と合致しているかどうかを，一層検討しな

ければならない協定実施以来一年間の日本側の実績によれば，割当てられた最高隻数に対す

る実際の一日最高操業隻数の比率すなわち利用率が甚だ低い場合がある．中国側の実績は発表

されていないが，或る漁区については定められている期間の一部を解除して日中双方の漁船が

自由に出漁するのを認めてよいのではないか．

〔公海自由の進化〕日中漁業協定は中国政府が一方的に定めた機船底曳網漁業禁止区域を

協定水域から除外している．日本側は協定附属の書翰により，右の禁止区域では繰業しないこ

とを約束すると共に，国際的な禁止区域の設定は両国政府の協定によらなければならないとい

う見解を表示した．

現在多くの国々は各種の漁業資源を保護するため世界の水域に多くの条約を結んでいる．公

海における漁業の自由は，無制限の自由から資源保護の義務を伴う自由に進化した．将来は更

に進化して，資源保護以外の目的の制限をもまた仙伴うに至るであろう．現実の必要に基づくも

ので且つ平等・無差別に適用される制限である限り，それが公海漁業の自由に加えられない

理由はない漁船数の国別割当，繰業秩序の維持など，日中漁業協定が規定している諸制限の

ルールは，公海漁業の国際規制に関する新原則である．


