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The three dimensions of legal modernization

ISHIKAWA Hideaki, Kagoshima University, Japan

Today, I will give a presentation about legal modernization.

First, I will give the premise of my report today. When a nation has a legal order,
that legal order is composed of a legal system (Is) and a legal base (Ib). A legal system
consists of positive laws. A legal base, I think, is the set composed of an idea of law,
legal consciousness, and social custom etc. In China, since about 20 years ago, the
concept of legal culture (Ic) has been discussed. Today, I provide this term, legal
culture, as the whole made up by a set of the legal system and the legal base.

The phenomenon when nation A transplants a law from nation B can be seen in
different situations. But, simply speaking, these phenomena are that nation A’s legal

culture and nation B’s legal culture assimilate into one new legal culture, that is,

A(le) + B(lc) — C(lc).
Or, using my terms,

A(ls,Ib) + B(Is,Ib) — C(Is,Ib).

In Japan, Professor Hasegawa (Hokkaido University) has coined the concept of legal
creole to open up new analysis of legal transplantation.

Legal modernization is when a modern law (mL) is transplanted into an indigenous law
(iL), and thus the people form a new legal culture. Both laws are composed of a legal

system and a legal base. So, generally speaking,

iL(Is,Ib) + mL(ls,Ib) — new lc

— 40 —



EOIYLD =%kt

However, the assimilation of legal systems alone is insufficient for legal modernization.
It is important for the legal base of modern law (modern law base) to be accepted,

especially, the ideas of the rule of law and human rights.

I have now reached my main point, where I will speak about the three dimensions of

legal modernization.

1. The Ideal
I think the modernization of an indigenous law (iL) is when iL and mL merge into
one. But, as mentioned above, the new legal culture formed there is supported by the

modern law base, that is,

iL(Is,Ib) + mL(Is,Ib) — new lc(new 1s,mLb)

This dimension can be regarded as the ideal or developmental model of legal

modernization.

2. Strategic Allocation of Laws
This is described as

iL(Ic) + mL(Ic) — iL(Ic) + mL(lc).

This dimension can be thought of as a transitional model to a legal creole. However, |
think this is a distinct dimension. A strategic allocation of laws is when both iL and mL
are given similar positions intentionally.

For example, in Japan, from the Meiji Era (1868-1912), the rights of the patriarch in
civil law and parricide in criminal law were set down. These prescriptions have since
been repealed in Japan. So, we can think of this situation as a transitional one. But,
I think that there are circumstances where they could keep have been kept. Also, the
death penalty is still maintained in Japan even now. For a modern law base, human

rights are very important. In particular, the rights to life, property and beliefs are central
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to this. The death penalty is an invasion of human life. But, in Japan, there is little or
no chance of abolishing it.

These situations can certainly also be thought of as transitional phenomena. But, I
regard them as strategic allocation. This constitutes a stain on modern law culture,
which cannot be disregarded, because it slowly starts to invade the base of modern law

culture.

3. Disguised Legal Modernization
This is described as

iL(Ic) + mL(lc) — new or modern Is, iLb

This is when a nation transplants a modern legal system, and thus its legal culture
is modernized in appearance, but an indigenous legal base is retained. Conversely
speaking, the legal system is modernized, but the modern legal base, especially, the
rule of law, and human rights, is not accepted.

For example, the United Nations continuously warns Japan of sex discrimination,
unequal employment opportunity, and children’s right abuses etc. Also, Japanese
judges usually mitigate circumstances based on the accused’s social status. However,
I think this is the same as what used to happen in feudal times when a crime could be
atoned for with official rank. Other examples in Japan are the codes of ethics often
made regarding the conduct of doctors or members of a parliament. These codes have
no penalty. We can take these in the sense that those who make their own rules require
no penalty. I think of this as an embodiment of Confucian thought where penalties
cannot be applied to the noble. People accept the modern law system, but they do not
accept the modern law base. This is a very serious situation. To be sure, this can be
regarded as a transitional situation. But, I think that this dimension is also distinct from
first dimension. Besides, I have a pessimistic view whether people, especially, those
concerned with government, accept the ideas of the rule of law or human rights in
Japan, China or Korea.

I would like to speak more about this matter but do not have time to today.
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Therefore, to conclude, we need to discriminate between three dimensions to study the
problem of legal modernization closely. And, we have to comprehend that the 2nd and
3rd dimensions are not transitional stages of the 1st dimension. Otherwise, we would
lose sight of the essence of 2nd and 3rd dimensions.

Thank you very much for your kind attention.
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