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Development of the Principle of Freedom of Fisheries
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Summary

In nineteenth century when the international cooperation and, also, the
scientific research relating to conservation of fisheries resources were not yet
developed, the principle of international law relating to the freedom of fish-
eries in the high seas was indepzndent of such conservation. For instance, in
1882, when the International Convention for the Purpose of Regulating the
Police of the Fisheries in the North Sea outside Territorial Waters was under
negotiation, the German delegate thought that *restrictive measures should
be enforced to prevent the destruction of fry of fish and the taking of small
fish.” But his opinion was denied on the ground that “the question was not
ripe for descussion by the Conference which was not concerned with repro-
duction of fish.” (Fulton, The Sovereignty of the Sea, pp. 636—7)No restriction
was imposed on any aspects of the freedom of fisheries, i.e. freedom of fishing
area, freedom of fishing enterprise and freedom of fishing operation in the
high seas.

But the Convention for the Preservation of Halibut Fishery of the Northern
Pacific Ocean and Bering Sea (1923), the Convention for the Protection, Pre-
servation and Extention of the Sockeye Salmon Fisheries in the Fraser River
System (1930), the Provisional Fur-Seal Agreement between the U.S.A. and
Canada (1942), the International Convention for the Regulation of Whaling
(1946), the Convention between the U.S.A. and the Republic of Mexico relating
‘Tuna Fisheries (1949), the Convention between the U.S.A. and the Republic
of Costa-Rica for the Establishment of an International Tropical Tuna Com-
mission (do), the International Convention for the North West Atlantic Fisheries
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(do), and some others, having been concluded, an aspect of the freedom, i.e.
the freedom of fishing operation in the high seas, became to have been rest-
ricted for the purpose of attaining the maximum sustained catch.

Among such restrictions of fishing operation in the high seas are the limi-
tation of total amount of catch by species, restriction of fishing gear and
fishing method, establishment of prohibited season, and so on. These restric-
tions of fishing operation do not contradict the freedom of fisheries in the
high seas. To explain in details:

(1) The freedom of fishing area in the high seas is not prevented by such
restrictions of fishing operation. Regardless of such restrictions, the fishing
vessels of a contracting Party may proceed, conducting the fishing activities,
up to the limits of territorial waters of the other Parties.

The only exception is the prohibited zone in which the freedom of fishing
is restricted. But regardles of such prohibtion for the preservation of specific
stock of fish, the waters of prohibited zone remain subject to the regime of
the high seas. .

(2) The freedom of fishing enterprise in the high seas, also, is not affected
by such restrictions of fishing operation. Such restrictions restrain the cont-
racting Parties on an equal footing, and must not discriminate by nationality
the number or tonnage of fishing vessels, the amount of catch, and so on.

Thus the freedom of fisheries which, in nineteeuth century, was not condi-
tioned by any restriction, developed, in twentieth century, so that to have
been conditioned by the restrictions imposed on the aspect of fishing opera-
tion in the high seas. The proposed Tripartite Fisheries Convention signed in
Tokyo in May, 1952, by the representatives of Canada, Japan and the U.S.A.
promoted a further step of development of the principles of freedom of
fisheries in the high seas. In conformity with the stipulations, Canada ab-
stains from fishing salmon in the specific area in the eastern Bering Sea, and
Japan abstains from fishing salmon, herring and halibut in the eastern North
Pacific and Bering Sea. Thus conservation zones are to be established by this
proposed Convention, restricting by nationality the freedom of fishing enter-
prise inspecific areas in the high seas.

The theory of conservation zone would be summerised as follows: (1) The
conservation zone is to be established for the purpose of protecting a stock
of fish with regard to which the evidence based upon scientific research
incicate that more intensive exploitation of the stock will not provide a
substantial increase in yield which can be sustained year after year (Article
1V, 1, i). Such stock of fish may belongs either to pelagic, demersal or seden-
tary fisheries.

(2) Within the limits of conservation zone, the State, whose nationals have
never conducted substantial exploitation of a stock of fish for which such
zone is being established, is to be recommended to abstain from exploiting
such a stock of fish. Such State may be coastal or non-coastal. The U.S.
Proposed Treaty Text was containing a provision that there should be no
such recommendation to a coastal State with respect to any fishery resource
which was located in areas of the high seas contiguous to its territorial
waters (U.S. Text, Article I, 1, Proviso). But such provision was striked out
of the Convention signed, and recommendation may be made for abstention
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to any contracting Party, coastal or non-coastal, on an equal footing.

(3) The State, whose nationals have long been maintained and conducted
substantial exploitation of a stock of fish for which the conservation zone is
to be established, may continue such exploitation of such stock of fish whith-
in the limits of such conservation zone. The above mentioned State may be
a coastal or non-coastal. It is provided in the Convention that no recommen-
dation shall be made for abstention by a Contracting Party concerned with
regard to any stock of fish which has been under substantial exploitation by
that Party (Article IV, 1, Proviso).

(4) The theory of conservation zone does not contradict the principle of
freedom of fisheries in the high seas. The restriction of fisheries within the
limit of conservation zone is strictly limited to the exploitation of a specific
stock of fish by a specific State. It is a exception of the freedom of fishing
area and of the freedom of fishing enterprise in the high seas. It is not the
denial of the princpile of such freedom in the high seas. The waters of
conservation zone remain subject to the regime of the high seas. It is free to
any State to exploit, within the limits of conservation zone, any stock of fish
which will provide a substantial increase in yield by more intensive exploi-
tation of the stock.

Thus the principle of freedom of fisheries in the high seas is now developed
so that to have been conditioned by the restrictions imposed on the freedom
of fishing area and of the fishing enterprise which consist the exceptions of
the freedom of fisheries in the high seas.



